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SHRI VIJAY PAL RAQO, JUDICIAL MEMBER:

These three appeals are directed against the three separate orders of the
CIT(A) all dated 13th August, 2018 for the assessment years 2009-10, 2013-14
and 2014-15 respectively. The assessee has raised common grounds in the
appeals for the three assessment years except the quantum of disallowance. For
the purpose of recording the facts, the appeal for the assessment year 2009-10 is
taken as a lead case with the consent of the parties. The grounds raised for the

assessment year 2009-10 are reproduced as under:-

“1. Because the appellate order in question has been passed without considering the
relevant material and evidences as available on record and the same is not liable to
be maintained.

2. Because the honorable C.I.T. (Appeals) has erroneously upheld disallowance of
Rs. 37,28,310/- made by the Assessing Officer u/s 80P of the Income Tax Act, 1961.
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3. Because in preceding year assessment of the appellant has been completed u/s
143(3) of Income Tax Act, 1961 and deduction claimed u/s 80P of the Income Tax
Act, 1961 has been allowed.

4. Because deduction claimed u/s 80P is liable to be allowed in the case of the
appellant society.

5. Because the main object of Co-operative Credit Societies is to encourage habit of
thrift among members rather than provide loans to them at reasonable rate of
interest. To facilitate the organization, administration and functionary of Co-
operative societies with the objects not confined to one state serving the interest of
members of such societies from more than one state, the multi unit Co-operative
societies act was enacted. No tax is payable on the profits and gains of business
carried by Railwaymen’s Co-operative credit Societies/Banks as they engaged in
providing credit facilities to their members.

6. Because the assessment was completed for A.Y. 2009-10 and notice of demand u/s
156 of Income Tax Act, 1961 was issued for A.Y. 2014-15 alongwith assessment
order of A.Y. 2009-10 which is not liable to be maintained and for which assessment
order passed by the Assessing Officer is not liable to be sustained in the eyes of law
and is liable to be quashed. The honorable C.I.T. (Appeals) has not considered this
point of grounds of appeal and stated in his appellate order “this point of grounds
of appeal is routine and general which do not require separate adjudication.”

7.In view of all these and other reasons which may be produce during the process of
hearing of appeal, the appeal may please be allow and justice rendered.”

2. The solitary issue arises in these three appeals of the assessee is whether
in the facts and circumstances of the case, the CIT(A) is justified in upholding the
disallowance of deduction claimed under section 80P of the Income Tax Act. The
assessee is a primary Cooperative Bank / Credit Society established under Indian
Railway Establishment Manual with the object to increase habit of thrift among
its member who are employees of Indian Railways. The assessee filed its return
of income declaring nil income after claiming deduction under section 80P of the
Income Tax Act. The Assessing Officer noted that section 80P does not apply to
any Cooperative Bank other than a primary agriculture credit society or a
primary Cooperative Agriculture and Rural Development Bank. Accordingly, the
AO issued a notice under section 142(1) on 14.10.2016 alongwith the
questionnaire. In compliance of the said notice, the assessee filed its reply. The

AO made reference to sub section 4 of section 80P which was inserted by Finance
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Act, 2006 w.e.f. assessment year 2007-08. The AO observed that the assessee is
neither a primary agriculture cooperative society nor a primary cooperative
agriculture and rural development bank but only a Cooperative Bank as per
meaning assigned in para v of the Banking Regulation Act, 1949 as such the
deduction under section 80P of the Act is not available to the assessee. The
assessee objected to the denial of benefit of section 80P(2)(a)(i) of the Act. The
assessee contended that the assessee Cooperative Bank was formed only for the
employees of the Indian Railway and it is being run by the employees of N.E. &
E.C. Railway employees. The assessee reiterated that it is primary cooperative
bank for the benefit / interest of its member who are railway employees and
therefore, sub section 4 of section 80P is not applicable in the case of the
assessee. The AO did not accept the contention of the assessee and held that the
assessee is a Cooperative Bank as per Banking Regulation Act, 1949. The assessee
was granted banking license by the Reserve Bank of India vide license dated
20.11.2007 therefore, deduction under section 80P is not available to the
assessee as per the provisions of section 80P(4) of the Act. The AO accordingly
disallowed the claim of deduction under section 80P to the assessee. The
assessee challenged the action of the AO before the CIT(A) but could not
succeeded as the CIT(A) has upheld the order of the AO denying the claim of

deduction under section 80P.

3. Before the Tribunal, the learned AR of the assessee has submitted that
the assessee is a Cooperative Credit Society carrying on Finance / banking
business i.e. financing only their members who are employees of Indian Railway
and collecting deposits. The assessee filed its return of income under section 139
of the Act declaring nil income after claiming deduction under section 80P of the
Income Tax Act. The main object of the assessee Cooperative Credit Society is to
increase the habit of thrift amount members rather than providing loan to them

at reasonable rate of interest. The main source of income of the assessee society
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is subscription from the member, interest on the subscription, withdrawal of sum
from compulsory thrift deposits, readmission of members of society, penal rate of
interest in case of default in compulsory monthly subscription. The assessee
society engaged in the activity of recovery of loans, bank deposits and
compulsory thrift deposits through the salary bill of staff concerned. It also
facilitates privilege passes and privilege ticket order for the employees of the
societies available over both home and foreign lines as per scale laid down in
Railway Servant (Pass) Rules, 1986. As per Railway Establishment Manual No.
2345, no tax is payable on the profit and gains of business carried by the
Railwaymen’s Cooperative Societies / Banks as they are engaged in providing
credit facility to their members. Therefore, as per Railway Establishment Manual
page 56 serial no. 2345 of Staff Manual of Railway, the assessee society is
exempted from tax. It is based on the Railway Board’s Letter No. 87/E (Co-op)
25/2 dated 5.1.89. Thus the learned AR has given more thrust to the Railway
Establishment Manual and serial no. 2345 of Staff Manual of Railway regarding
levy of Income Tax on the profit of the Cooperative Society / Bank. The assessee
is registered under Multi State Co-operative Societies Act, 2002. The Reserve
Bank of India gave the license to the assessee under the Banking Regulation Act,
1949 to commence and the carry on banking business. He has referred to section
64 of Chapter VII of Multi-State Cooperative Societies Act Act, 2002 (Properties
and Funds of Multi State Cooperative Societies) which provides the investment
and deposits made by the Multi State Co-operative Society. The learned AR has
submitted that as per the explanation, the definition of bank means any banking
as defined in Clause (c) of sub section 5 of Banking Regulation Act, 1949. Thus,
the assessee bank does not fall in any definition of the bank as per the Banking
Regulation Act, 1949. The learned AR has submitted that the assessee
cooperative society is only a credit society and not a primary cooperative bank

and therefore, the provisions of section 80P(4) are not attracted. It is mandatory
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for a cooperative society to seek license from Reserve Bank of India to form and
operate as cooperative bank. The assessee being a cooperative society was
neither authorized nor had undertaken any of the banking business as are carried
out by the primary cooperative bank but had only provided financial societies /
credits to its members. He has thus contended that all cooperative societies other
than thus coming under the control of Reserve Bank of India are eligible for
deduction under section 80P. The cooperative society conducting banking
activity is not a cooperative bank licensed by the Reserve Bank of India and
therefore eligible for deduction under section 80P(2) of the Income Tax Act. In
support of his contention, he has relied upon the decision of Delhi Benches of the
Tribunal in the case of M/s The Veer Co-operative Group Housing Society Ltd.
vs. Income Tax Officer in ITA.Nos.2787 & 2788/Del/2018. He has also relied
upon the decision of Hon’ble Allahabad High Court in the case of CIT v. M/s
Muzaffar Nagar Kshetriya Gramin Bank Ltd., in ITA No. 86 of 2007. The issue
involved in the present appeal is also covered by the decisions of Bangalore
Benches of the Tribunal in the case of M/s Samrudha Souharda Credit Co-
operative Ltd. vs. The ITO, Bengaluru in ITA Nos. 128 and 129/Bang/2020 and
CIT vs. Nawanshahar Central Cooperative Bank Ltd in Civil Appeal Nos. 2499
& 2500 of 2005.

4. He has further contended that for the assessment year 2011-12, the AO
allowed the claim of deduction under section 80P while framing the assessment
under section 143(3). The Assessing Officer also asked the assessee to explain the
claim of deduction under section 80P and after considering the facts and
circumstances of the case and various case laws on the point, the AO allowed the

deduction claimed by the assessee under section 80P(2)(a)(i).

5. On the other hand, the learned DR has submitted that after insertion of

provisions of section 80P(4), the deduction under section 80P(2) is not allowable
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to a cooperative bank other than a primary agriculture credit society or a primary
co-operative agriculture and rural development bank. The definition of co-
operative bank and primary agriculture credit society is provided in part v of the
Banking Regulation Act, 1949 which is adopted for the purpose of section 80P of
the Income Tax Act. Primary cooperative agriculture and rural development bank
are defined as societies whose area of operation is confined to Taluka and
primary object is to provide long term credit for agriculture and rural
development activity. The assessee is neither a primary agriculture society nor a
primary cooperative agriculture and rural development bank. He has referred to
the impugned order of the CIT(A) and submitted that the assessee is listed as non
schedule urban cooperative bank as per the website of Reserve Bank of India. The
learned DR has also referred to the CBDT Circular No. 6/2010 dated 20t
September, 2010 which clarifies that 80P does not apply to any cooperative bank
other than those specifically mentioned in sub section 4 of section 80P. He has

relied upon the orders of the authorities below.

6. We have considered the rival submissions as well as relevant material on
record. The assessee is a Multi-State Primary Cooperative Bank and registered
under Multi-State Cooperative Societies Act, 2002. As per byelaw of the assessee,
the objects and functions provided in Clause 5 as under:-

“A. OBJECTS:

The principal object of the Bank will be to promote the interest of all the
members to attain their social and economic betterment through self-help
and mutual aid in accordance with Co-operative principles.

B. OBJECTS:

(1) To prevent members from falling into permanent indebtness and to
assist them in the time of difficulty.

(2) To raise funds by means of issue of shares, borrowing money, accepting
money on deposits at interest or otherwise.

(3) To lend money to its members at interest with or without security.
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(4) To invest the money or funds of the Bank upon such securities and in
such manners as may be from time to time determined by the Board in
accordance with the Act, Rules and Bye-laws of the Bank.

(5) To encourage thrift and self-help and Co-operation among the
shareholders.

(6) To raise the moral and economic standard of the shareholders.

(7) Generally to do all or such other things as are incidental and conducive
to the attainment of the above objects.”

7. The assessee filed its return of income for the assessment year 2009-10
on 30t September, 2009 declaring total income at nil after claiming deduction
/exemption under section 80P(2)(a)(i) of the Income Tax Act at Rs. 37,28,310/-.
The Assessing Officer issued notice under section 148 to initiate the proceedings
under section 147 of the Income Tax Act. The Assessing Officer was of the view
that after insertion of sub section 4 to section 80P, a Co-operative Bank other
than a primary Agricultural Credit Societies or primary Cooperative Agricultural
and Rural Development Bank is not eligible for exemption under section 80P of
the Act. Accordingly, the Assessing Officer issued a show cause to the assessee
under section 142(1) to show cause as to why the claim of deduction under
section 80P should not be disallowed. In reply, the assessee referred relevant
portion of the Railways Establishment Rule Nos. 2345 and submitted that the
income tax is not chargeable on the income of the Railways Cooperative Credit
Societies or Cooperative Bank because they are providing the facility of loan to its
members who are the employees of railway. The Assessing Officer did not accept
this contention of the assessee and held that the assessee is a Cooperative Bank
as per Banking Regulation Act, 1949 and as per the provisions of section 80P(4)
of the Income Tax Act deduction under section 80P is not available to the
assessee. The Assessing Officer consequently disallowed the claim of deduction
under section 80P and added the amount of Rs. 37,28,310/- to the total income of
the assessee. Though the Assessing Officer has also made an addition of Rs.

5,56,855/- on account of a provision for bad and doubtful dates made by the
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assessee which was deleted by the CIT(A) and therefore, the said issue is not
involved in the present appeal. The assessee challenged the action of the
Assessing Officer before the CIT(A) and reiterated its contention that the assessee
society is engaged in providing banking facility to its members and the object of
which does not confine to one State therefore, the deduction under section
80P(2)(a)(i) is available to the assessee. The CIT(A) has concur with the order of

the Assessing Officer as under:-

“The appellant has claimed deduction u/s 80P(2)(a)(i) of the Act. According
to which income of a cooperative society engaged in business of banking or
providing credit facilities to its member is exempt from tax. However, with the
insertion of section 80P(4) it has been clarified that the provisions of section 80P
of the Act shall not apply in relation to any cooperative bank other than a
primary agricultural credit society or a primary cooperative agricultural and
rural development bank. The definition of cooperative bank and primary
agricultural credit society is as per the meaning assigned to them in part V of the
banking regulation Act 1949. Whereas the primary cooperative agricultural and
rural development bank has defined as a society whose areas of operation is
confined to a taluk and the principal object is to provide long term credit for
agricultural and rural development activity. The appellant society is neither a
primary agricultural credit society nor a primary cooperative agricultural and
rural development bank. The appellant society is listed as non-scheduled urban
cooperative bank in the list as per the Reserve Bank of India website. Further as
clarified in the CBDT circular no. 6/2010 dated 20.09.2010 section 80P does not
apply to any cooperative bank other than those specifically mentioned in the sub
section of the section 80P.

In view of the above, I find that the appellant is not eligible for exemption for
u/s 80P(2)(a)(i) of the Act. Accordingly, addition made by the Assessing Officer is
upheld and the ground of appeal is dismissed.”

8. The CIT(A) has held that the assessee is not eligible for exemption under
section 80P(2)(a)(i) and therefore, the addition made by the Assessing Officer
was upheld. The assessee has not disputed the fact that the assessee is a primary
Cooperative Bank though a Multi-State primary Cooperative Bank and was also
granted license by the Reserve Bank of India originally on 11th May, 2002 and
thereafter on 20th November 2007. A copy of the license issued by the Reserve

Bank of India scanned as under:
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0. From time to time, the Reserve Bank of India has permitted the assessee
to open the offices at various Railway Divisions and also enhanced the limit of
advances / loan to its members. The assessee was also allowed to accept the
deposits, issued the draft, travels check, discounting of bills etc,. The assessee is
also accepting deposits from public /non-members. Prior to the amendment and
insertion of sub section 4 by Finance Act, 2006 which is in the nature of proviso
to section 80P(1)(2) a Cooperative Society was eligible for deduction of the
income inter alia from the business of banking or providing credit facilities to its

members. For ready reference, section 80P is quoted as under:-

Deduction in respect of income of co-operative societies.

80P. (1) Where, in the case of an assessee being a co-operative society, the gross
total income includes any income referred to in sub-section (2), there shall be
deducted, in accordance with and subject to the provisions of this section, the
sums specified in sub-section (2), in computing the total income of the assessee.

(2) The sums referred to in sub-section (1) shall be the following, namely:—
(a) in the case of a co-operative society engaged in—
(i) carrying on the business of banking or providing credit facilities69 to
its members, or

(ii) a cottage industry, or

[(iii ) the marketing of agricultural produce grown by its members, or
(iv) the purchase of agricultural implements, seeds, livestock or other
articles intended for agriculture for the purpose of supplying them to its
members, or
(v) the processing, without the aid of power, of the agricultural produce
of its members, [or]
(vi ) the collective disposal of the labour of its members, or
(vii) fishing or allied activities, that is to say, the catching, curing,
processing, preserving, storing or marketing of fish or the purchase of
materials and equipment in connection therewith for the purpose of
supplying them to its members,]

the whole of the amount of profits and gains of business attributable to any one or
more of such activities:

Provided that in the case of a co-operative society falling under sub-clause (vi), or
sub-clause (vii), the rules and bye-laws of the society restrict the voting rights to the
following classes of its members, namely:—
(1) the individuals74 who contribute their labour or, as the case may be, carry on
the fishing or allied activities;
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(2) the co-operative credit societies which provide financial assistance to the
society;

(3) the State Government;] (b) in the case of a co-operative society, being a
primary society engaged in supplying milk, oilseeds, fruits or vegetables raised or
grown by its members to—

(i) a federal co-operative society, being a society engaged in the business of
supplying milk, oilseeds, fruits, or vegetables, as the case may be; or

(ii) the Government or a local authority; or

(iii) a Government company as defined in section 617 of the Companies Act,
1956 (1 of 1956), or a corporation established by or under a Central, State
or Provincial Act (being a company or corporation engaged in supplying
milk, oilseeds, fruits or vegetables, as the case may be, to the public), the
whole of the amount of profits and gains of such business;]|

(c) in the case of a co-operative society engaged in activities78 other than those
specified in clause (a) or clause (b) (either independently of, or in addition to, all
or any of the activities so specified), so much of its profits and gains attributable
to such activities as does not exceed,—
(i) where such co-operative society is a consumers' cooperative society,
80[one hundred] thousand rupees; and
(ii) in any other case, [fifty] thousand rupees.
Explanation.—In this clause, "consumers' co-operative society” means a
society for the benefit of the consumers;]
(d) in respect of any income by way of interest or dividends derived by the co-
operative society from its investments with any other co-operative society, the
whole of such income;
(e) in respect of any income derived by the co-operative society from the letting of
godowns or warehouses82 for storage, processing or facilitating the marketing of
commodities82, the whole of such income;
(f) in the case of a co-operative society, not being a housing society or an urban
consumers' society or a society carrying on transport business or a society
engaged in the performance of any manufacturing operations with the aid of
power, where the gross total income82 does not exceed twenty thousand rupees,
the amount of any income by way of interest on securities [***] or any income
from house property chargeable under section 22.

Explanation.—For the purposes of this section, an "urban consumers' co-operative
society” means a society for the benefit of the consumers within the limits of a
municipal corporation, municipality, municipal committee, notified area
committee, town area or cantonment.

(3) In a case where the assessee is entitled also to the deduction under [***] [section
80HH] [or section 80HHA] [or section 80HHB] [or section 80HHC] [or section
80HHD] [or section 80-1] [or section 80-1A] or section 80][***][***], the deduction
under sub-section (1) of this section, in relation to the sums specified in clause (a)
or clause (b) or clause (c) of subsection (2), shall be allowed with reference to the
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income, if any, as referred to in those clauses included in the gross total income as
reduced by the deductions under [***] [section 80HH,] [section 80HHA,] [section
80HHB,] [section 8OHHC,] [section 80HHD,] [section 80-1,] [section 80-14,] [section
80] and section 80]]]].]

(4) The provisions of this section shall not apply in relation to any co-operative

bank other than a primary agricultural credit society or a primary co-operative

agricultural and rural development bank.

Explanation.—For the purposes of this sub-section,—

(a) "co-operative bank" and "primary agricultural credit society"” shall have the

meanings respectively assigned to them in Part V of the Banking Regulation Act,

1949 (10 0of 1949);

(b) "primary co-operative agricultural and rural development bank" means a

society having its area of operation confined to a taluk and the principal object of

which is to provide for long-term credit for agricultural and rural development

activities.]”
10. A Cooperative Society qualifies for exemption under section 80P(1)
subject to the income from the activity or business activity as provided under sub
section (2) of section 80P. The eligibility of the society to claim the exemption
under section 80P does not mean that if entire income is exempted as the income
from the business activities as provided under various Clause of sub section (2)
are only exempted from tax. Therefore, if a society satisfy the condition as
provided under sub section (2) under any Clause or sub Clause of Sub Section (2)
the deduction is available to it in respect to the income which falls under any of
the head provided under this sub section and other income which does not fall in
the ambit of sub section (2) would effect the eligibility of the assessee society to
claim the deduction so far as the it falls in the ambit of sub section (2). After the
insertion of sub section (4) by Finance Act, 2006, deduction under section 80P(1)
and (2) shall not be admissible to a Cooperative Bank other than a primary
agriculture credit society or a primary Cooperative Agriculture and Rural

Development Bank. As per the explanation to sub section (4) of section 80P, a

Cooperative Bank is defined as per the meaning assigned to it in Part V of
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Banking Regulation Act, 1949. The relevant provision of Banking Regulation,

1949 in part (V) are as under:-

“3. Act to apply to co-operative societies in certain cases.—Nothing in this Act shall
apply to—

(a) a primary agricultural credit society;

(b) a co-operative land mortgage bank; and

(c) any other co-operative society, except in the manner and to the extent specified
in Part V.”

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

“56. Act to apply to co-operative societies subject to modifications.—The provisions
of this Act, as in force for the time being, shall apply to, or in relation to, co-
operative societies as they apply to, or in relation to, banking companies subject to
the following modifications, namely:—

(a) throughout this Act, unless the context otherwise requires,—

(i) references to a “banking company” or “the company” or “such company” shall be
construed as references to a co-operative bank,

(ii) references to “commencement of this Act” shall be construed as references to
commencement of the Banking Laws (Application to Co-operative Societies) Act,
1965 (23 0f 1965);

(b) in section 2, the words and figures “the Companies Act, 1956 (1 of 1956), and”
shall be omitted;

(c) in section 5,—

(i) after clause (cc), the following clauses shall be inserted namely:—

(cci) “co-operative bank” means a state co-operative bank, a central co-operative
bank and a primary co-operative bank:;

(ccii) “co-operative credit society” means a co- operative society, the primary object
of which is to provide financial accommodation to its members and includes a co-
operative land mortgage bank;

(cciia) “co-operative society” means a society registered or deemed to have been
registered under any Central Act for the time being in force relating to the multi-
State co-operative societies, or any other Central or State law relating to co-
operative societies for the time being in force;

(cciii) “director”, in relation to a co-operative society, includes a member of any
committee or body for the time being vested with the management of the affairs of
that society;

(cciiia) “multi-State co-operative bank” means a multi-State co-operative society
which is a primary co-operative bank;

(cciiib) “multi-State co-operative society” means a multi-State co-operative society
registered as such under any Central Act for the time being in force relating to the
multi State co-operative societies but does not include a national co-operative
society and a federal co-operative;

(cciv) “primary agricultural credit society” means a co-operative society,—
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(1) the primary object or principal business of which is to provide financial
accommodation to its members for agricultural purposes or for purposes connected
with agricultural activities (including the marketing of crops); and

(2) the bye-laws of which do not permit admission of any other co-operative society
as a member:

Provided that this sub-clause shall not apply to the admission of a co-operative
bank as a member by reason of such co-operative bank subscribing to the share
capital of such co-operative society out of funds provided by the State Government
for the purpose;

(ccv) “primary co-operative bank” means a co- operative society, other than a
primary agricultural credit society,— (1) the primary object or principal business
of which is the transaction of banking business;

(2) the paid-up share capital and reserves of which are not less than one lakh of
rupees; and

(3) the bye-laws of which do not permit admission of any other co-operative society
as a member:

Provided that this sub-clause shall not apply to the admission of a co-operative
bank as a member by reason of such co-operative bank subscribing to the share
capital of such co-operative society out of funds provided by the State Government
for the purpose;

(ccvi) “primary credit society” means a co-operative society, other than a primary
agricultural credit society,—

(1) the primary object or principal business of which is the transaction of banking
business;

(2) the paid-up share capital and reserves of which are less than one lakh of rupees;
and

(3) the bye-laws of which do not permit admission of any other co-operative society
as a member:

Provided that this sub-clause shall not apply to the admission of a co-operative
bank as a member by reason of such co-operative bank subscribing to the share
capital of such co-operative society out of funds provided by the State Government
for the purpose.

Explanation.—If any dispute arises as to the primary object or principal business of
any co- operative society referred to in clauses (cciv), (ccv) and (ccvi), a
determination thereof by the Reserve Bank shall be final;

(cevii) “central co-operative bank”, “primary rural credit society” and “state co-
operative bank” shall have the meanings respectively assigned to them in the
National Bank for Agriculture and Rural Development Act, 1981 (61 of 1981);”

A Cooperative Bank means a State Cooperative bank, a Central

Cooperative Bank and a primary Cooperative Bank. The Cooperative Banks are

now excluded from the scope of exemption under section 80P by considering

them as a lending institutions and they are treated distinctly from primary
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Agriculture Credit Societies and primary Agriculture and Rural Development
Banks. Therefore, the Legislature intended to tax their profits. The CBDT Circular
dated 28.12.2006 containing explanatory note on the insertion of sub section 4

vide Finance Act, 2006 reads as under:-

“Withdrawal of tax benefits available to certain co-operative banks

EZ 3 kK k%

22.2 The co-operative banks are functioning at par with other commercial banks,
which do not enjoy any tax benefit. Therefore, section 80P has been amended and
a new sub-section (4) has been inserted to provide that the provisions of the said
section shall not apply in relation to any co-operative bank other than a primary
agricultural credit society or a primary co-operative agricultural and rural
development bank. The expressions "co-operative bank”, "primary agricultural
credit society” and "primary co-operative agricultural and rural development
bank" have also been defined to lend clarity to them.

11.1 It was explained that Cooperative Banks are functioning at par with other
commercial banks which do not enjoy any tax benefit therefore, in view of
insertion sub section (4) the provisions of section 80P shall not apply in relation
to any Cooperative Bank other than the primary Agricultural Society or primary
Agricultural and Rural Development Bank. Further clarification was also issued

by the CBDT vide letter dated 9.5.2008 as under:-

“Subject: Clarification regarding admissibility of deduction under section 80P of

the Income-tax Act, 1961.
KRk Kk kk

2. In this regard, I have been directed to state that sub-section(4) of section 80P
provides that deduction under the said section shall not be allowable to any co-
operative bank other than a primary agricultural credit society or a primary co-
operative agricultural and rural development bank. For the purpose of the said sub-
section, co-operative bank shall have the meaning assigned to it in part V of the
Banking Regulation Act, 1949.”

12. The above clarification reiterated that deduction under section 80P shall
not be allowable to a Cooperative Bank other than the primary agricultural credit

society or a primary co-operative agricultural and rural development bank. The

definition of Cooperative Bank is adopted as provided in part V of Banking
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Regulation Act, 1949 therefore, there is no ambiguity on the point that a
Cooperative Bank which is functioning at par with commercial Bank as per the
license issued by the Reserve Bank of India it is not eligible for deduction under
section 80P of the Income Tax Act because it falls in the mischief of sub section 4
of section 80P. If the definition of Cooperative Bank as provided in Part (V) of
Banking Regulation Act, 1949 is taken into consideration then the assessee being
a Multi-State Primary Cooperative Bank and not a primary agricultural credit
society or a primary co-operative agricultural and rural development bank will

fall within the mischief of sub section 4 of section 80P.

13. As it is clear from the byelaws and particularly primary objects and
principle business of the assessee that the assessee is not doing any activity
falling in the purview of primary agricultural credit society or a primary co-
operative agricultural and rural development bank. The assessee is neither
providing any agriculture credit facility nor providing any service of rural
development bank. The other conditions as provided under Banking Regulation
Act, 1949 for the primary Cooperative Bank are also satisfied in case of the
assessee and hence, once the assessee falls in the definition of Cooperative Bank,
the benefit of deduction under section 80P is not available to the assessee. The
decisions relied upon by the assessee are not on the point of Cooperative Bank
not eligible for deduction under section 80P but the issue and dispute in those
cases were either regarding exemption of interest income under section
80P(2)(a)(i) or the dispute of eligibility of the Cooperative Society for deduction
under section 80P but prior to the insertion of sub section (4) by Finance Act,
2006 w.e.f. assessment year 2007-08. Therefore, those decisions would not help
the case of the assessee. Section 80P is a benevolent provision enacted by the
Parliament to increase and promote the growth of cooperative sector in the
country. Once a cooperative society is entitled to avail the deduction under

section 80P, the amount of profit and gain of business that are attributable to
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anyone or more activities mentioned in sub section (2) of section 80P shall not be
part of the total income of the society. Sub Section 4 is in the nature of proviso to
the main provisions contained in section 80P (1) and (2) which specifically
excludes cooperative banks; which means a cooperative society having a license
from RBI to do a banking business would fall within the mischief of Sub Section
(4) section 80(4) and consequently the deduction under section 80P (1) and (2)
is not available. Hence, in the facts and circumstances of the case when the
assessee is a cooperative society bank as defined as per part V of the Banking
Regulation Act, 1949, it is not eligible for deduction under section 80P of the Act.

Accordingly, we uphold the impugned order of the CIT(A).

14. For the assessment years 2013-14 and 2014-15, the assessee has raised
identical grounds except the quantum of deduction claimed under section 80P
which was disallowed by the Assessing Officer. Our finding for the assessment
year 2009-10 is applicable for the assessment years 2013-14 and 2014-15 and
consequently the impugned orders of the CIT(A) are upheld.

15. In the result, the appeals of the assessee for the assessment years 2009-

10,2013-14 and 2014-15 are dismissed.

Order pronounced on 09/06/2022 at Allahabad, U.P., in accordance with Rule
34(4) of Income Tax (Appellate Tribunal) Rules, 1963.
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